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A CRPD analysis of NSW’s policy on the education of students with disabilities 

– A retrogressive measure that must be halted 

 

1. Introduction  

Australia prides itself on its free, open and high-quality education system, with local 

public schools at the heart of local communities. During the negotiations of the 

Convention on the Rights of Persons with Disabilities (CRPD), Australia led the 

charge in arguing for inclusive education without exception (Kayess and Green 2016; 

Kanter 2019), recognising that schools are the cornerstone of wider inclusion in 

societies and communities. Unfortunately, a recent flurry of national, state and 

territory inquiries has highlighted that Australia is far from achieving inclusive 

education in practice, with segregated education increasing (Australian Bureau of 

Statistics 2018). Worse still, certain policy announcements show signs of deliberate 

regression. This should raise alarm bells in both Canberra and Geneva.  

 

In this article we focus on recent policy movements in NSW concerning the education 

of students with disabilities, specifically the inquiry of the NSW Legislative Council 

Portfolio Committee No.3 – Education (NSW Committee) into the area and the 

response of the NSW Government. We examine whether measures proposed by the 

NSW Committee, and committed to by the NSW Government, are consistent with 

Article 24 of the CRPD regarding the right to education. To do so, we will: 

• in section 2, provide a theoretical framework for the analysis;  

• in section 3, summarise the legislative and policy framework;   
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• in section 4, critically analyse the measures proposed to determine their 

compatibility with Article 24 of the CRPD; and  

• in section 5, discuss the reform required at the federal level, in light of the 

requirements of the CRPD and analysis in section 4.  

We will argue that two of the measures proposed by the NSW Committee are not 

consistent with Article 24 and that one in particular amounts to an impermissible 

retrogressive measure, which the Australian federal government is required under 

international human rights law to immediately address. 

 

2. Theoretical framework  

The CRPD is based on the human rights model of disability, which conceptualizes 

disability as an evolving social phenomenon, arising from the interaction between 

persons with physical, mental, intellectual or sensory impairments and attitudinal and 

environmental barriers that hinders their full and effective participation in society on 

an equal basis with others (CRPD preamble (e) and art 1). It is distinct from an 

‘impairment’, which is a personal condition. Disability however, as an interaction, is 

not an attribute of a person. On the basis of this model of disability, the human rights-

based approach to persons with disabilities rejects the view that persons with 

disabilities, are objects of charity, welfare or protection and instead affirms that 

persons with disabilities are subjects of human rights (Degener 2016). Persons with 

disabilities are full right-holders and are entitled to claim and realize, on an equal 

basis with others, all civil, political, social, economic and cultural rights, including the 

right to education.  

 

To this end, Article 24 affirms the rights of persons with disabilities to education, 

‘without discrimination and on the basis of equal opportunity’. In order to realise this 

right, States are required to take action on many levels, in multiple areas, with the 

central requirement being to ensure an inclusive education system.  
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2.1 Meaning of inclusive education and nature of the right  

The reference to inclusive education within Article 24 is the first of its kind in 

international law; yet this term is not defined within the CRPD. However, recent 

guidance provided by the Committee on the Rights of Persons with Disabilities 

(CRPD Committee) in its General Comment No.4 has shed light on how inclusive 

education is to be understood and the core features of inclusive education. Inclusive 

education is conceptualised as a dynamic process, one that is ‘ever incomplete and 

constantly evolving’ (De Beco 2018, p. 405). Inclusive education demands that 

States view all students, with and without disabilities, as having the potential to learn 

on an equal basis. It entails a focus ‘on the full and effective participation, 

accessibility, attendance and achievement of all students, especially those who, for 

different reasons, are excluded or at risk of being marginalized’ (CRPD Committee 

2016, para. 9). It embraces impairments as but one element of human diversity that 

must be catered for in education. As such, it requires educational facilities to have 

the capacity to accept human difference and address the needs of all. As such, the 

CRPD Committee strongly emphasises the need for in-depth, transformative reform 

in ‘culture, policy and practice in all formal and informal educational environments’ 

(2016, para. 9). The requirements for individualised support measures are elaborated 

on alongside a clear focus on ‘whole systems’ and ‘whole education environments’ 

transformations. 

 

Notably, the CRPD Committee refers to inclusive education as a ‘fundamental human 

right of all learners’ (2016, paras. 10(a) and 63(c)). While the wording of Article 24 

itself does not explicitly speak of a 'right' to inclusive education but of obligations on 

State Parties, those obligations may be seen as giving rise to corresponding or 

‘correlative’ rights of individuals with disabilities. The CRPD Committee also 

emphasised that education is the right of the individual learner, and not the right of a 

parent or care giver. Parental responsibilities are subordinate to the rights of the child 

to receive an inclusive education (CRPD Committee 2016, para. 10(a)). This is of 
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significance for the common political justification of segregated educational settings 

to provide 'parental choice'.  

 

2.2 Scope for segregation  

Segregation ‘occurs when the education of students with disabilities is provided in 

separate environments designed or used to respond to a particular impairment or to 

various impairments, in isolation from students without disabilities’ (CRPD Committee 

2016, para. 11). Special education is often used as a euphemism for these types of 

educational settings. Such education entails separate schools, or separate units, 

classes or classrooms within mainstream schools, with specifically trained teachers 

and aides to address the needs of students with disabilities. Segregated education 

models are based on a medical model of disability, which reduces disability to the 

‘medical phenomenon of impairment’ (Degener 2016, p. 36). The focus is on 

individual deficits or deviations from the norm and these ‘abnormalities’ are 

understood as the sole reason for the difficulties and exclusions faced by persons 

with disabilities in life, including in education (Oliver and Barnes 2012, p. 14). From 

this basis, ‘special’ laws and programs are deemed necessary to treat, care and 

protect persons with disabilities.  

 

Article 24 indirectly addresses segregation. It affirms the right to inclusive education 

for all persons with disabilities, without exception. Kayess and Green posit that Article 

24 provides an implementation framework based on two central principles – the 

default position is that ‘all children are educated together in their local neighbourhood 

school’ and ‘the policy architecture and resourcing of the education system is based 

on that default position’ (2016, p. 53).  

 

However, Article 24 does not explicitly prohibit alternative educational settings to this 

default position. The absence of an explicit prohibition on segregated educational 

settings has been used by some commentators, such as De Beco, to argue that 
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segregated educational settings may be permitted in limited circumstances. The 

specific aspects of Article 24 he relies on are those that refer to providing: 

(i) ‘effective individualized support measures’ (CRPD, art. 24(2)(e)); and  

(ii) ‘education of persons, and in particular children, who are blind, deaf or 

deafblind’ (CRPD, art. 24(3)(c)),  

in ‘environments that maximize academic and social development’.  

 

De Beco argues that separate schools for students with multiple impairments, or who 

are blind, deaf or deafblind, are permissible as long as they are not established on 

the basis of impairments ‘but on the basis of the barriers to their participation in 

society’ (2014, p. 285). However, States are not compelled to provide segregated 

educational settings and are also not empowered to compel students with disabilities 

to be educated in such settings. Such segregated education can also not be of a 

lesser quality than mainstream education (De Beco 2014, p. 295).   

 

De Beco’s interpretation appears to rely on the assumption that the phrase 

‘environments that maximize academic and social development’ necessarily means 

segregated settings for some students. Other commentators, most notably Kanter 

(2019) and Kayess and French (2016), have challenged this assumption and 

disagree with De Beco’s interpretation of Article 24. These commentators point to the 

final two sessions of the negotiations of Article 24, where language contained in draft 

versions of the article that permitted segregated settings, as an exception in certain 

circumstances, was removed. As submitted by Australia during the final session, 

there was no need to build-in exceptions; rather what was needed was ‘a clear 

statement that persons with disability receive the support required to facilitate their 

education within the general education system and the communities in which they 

live’ (UN General Assembly, Ad-Hoc Committee on a Comprehensive and Integral 

International Convention on the Protection and Promotion of the Rights and Dignity of 
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Persons with Disabilities, 2006). This proposal formed the basis of the final agreed 

upon wording in Article 24(2) and (3).  

 

This background to the final text suggests that the two references to ‘environments 

which maximise academic and social development’ in Article 24 should be 

understood as environments within inclusive education settings. This approach aligns 

with States’ ultimate responsibility under the article to ensure an inclusive education 

system for all learners. Indeed, perhaps the readiness of some commentators to 

jump to a conclusion that the references extracted above allow for segregated 

settings simply reflects a historical and cultural bias towards segregation. Article 24 

clearly embraces a new approach and therefore the focus should be on reconciling 

the provisions with the overarching obligation on States to ensure inclusive education 

for all.  

 

The CRPD Committee has taken a strong stance on the issue of segregated 

education. They have stated in their General Comment No.4 on inclusive education 

and General Comment No.6 on equality and discrimination that the ‘right to non-

discrimination includes the right not be segregated’ (2016, para. 13) in education and 

that ‘segregated models of education, which exclude students with disabilities from 

mainstream and inclusive education on the basis of disability, contravene articles 

5(2) and 24(1)(a) of the [CRPD]’ (2018.a, para. 64). The CRPD Committee has also 

referred to segregated education as ‘disability specific discrimination’ (2018.a, para. 

63), which anti-discrimination legislation must tackle. These are significant 

statements by the CRPD Committee. It firmly suggests that States’ non-

discrimination obligations under the CRPD extend to prohibiting discrimination and 

protecting persons with disabilities from discrimination in the area of segregated 

education. States are required to amend or introduce anti-discrimination laws to 

provide that segregation in education is discriminatory and to begin taking steps to 
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cease providing segregated schooling and instead focusing solely on inclusive 

education and removing barriers to inclusion. 

 

When discussing the specific provisions in Article 24 discussed above, the CRPD 

Committee focused its discussion on the provision of support and alternative forms of 

communication and instructional strategies within inclusive environments. In respect 

of Article 24(2)(e) it reiterated that support measures ‘must be compliant with the goal 

of inclusion’ (emphasis added) and that support measures must ‘be designed to 

strengthen opportunities for inclusion for students with disabilities to participate in the 

classroom and in out-of-school activities alongside their peers, rather than to 

marginalize them’ (2016, para. 34). This is in line with the analysis provided above 

that, within inclusive settings, specific environments might need to be created and 

fostered to respond to the social and academic needs of learners. Examples may 

include a space within or adjacent to a classroom catered to support the participation 

of students with autism who may desire to use such spaces for sensory reasons. The 

CRPD Committee, in discussing the educational rights of deaf children, emphasised 

that ‘inaccessible school environments exclude deaf children and are thus 

considered discriminatory’ and called for ‘sign language learning environments with 

deaf peers and deaf adult role models’ (2016, para. 65) to ensure mainstream 

educational settings are accessible and inclusive.  

 

In summary, Article 24 provides States with the flexibility, within a framework of 

inclusive education, ‘to ensure that persons with disability – giving attention to the 

specific requirements of persons who are Deaf, Blind or Deaf/Blind – are not 

disadvantaged in their access to inclusive education.’ (Kayess and Green 2016, p. 

67). Inclusive education by its definition is not a one size fits all approach, rather the 

needs of the individual learners (whether with disabilities or without disabilities) are 

paramount and therefore every classroom environment will be different. A range of 

approaches and technologies therefore should be employed to ensure the 
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environments cater to the needs of the individual students and maximise their 

development. Importantly, such approaches should be developed not only in 

conjunction with Disabled Persons Organisations but also with students’ perspectives 

and participation since they are the ultimate recipients and beneficiaries of inclusive 

educational practices.1 

 

2.3 Realisation  

Article 24 is a hybrid right, with dimensions that are immediately realisable and others 

that are progressively realisable (CRPD, art. 4(2)). The minimum core obligations of 

the article are immediately realisable. These are: (a) non-discrimination and non-

exclusion in all aspects of education; (b) the provision of reasonable accommodation; 

and (c) compulsory, quality, free and accessible primary education for all (CRPD 

Committee, 2016, para. 31). As the CRPD Committee has stated that non-

discrimination includes the right not to be segregated, it follows that this is part of the 

core minimum content of Article 24 and one that must be immediately implemented. 

This has significant and far-reaching consequences, which will be explored in the 

context of NSW in section 4.  

 

The remainder of the obligations in Article 24 are progressively realisable. This 

requires a State party to undertake measures to the maximum of its available 

resources with a view to achieving progressively the full realization of the rights. This 

means that State parties have a specific and continuing obligation to move as 

expeditiously and effectively as possible towards the full realisation of Article 24 by 

taking deliberate, concrete and targeted steps (CRPD art 4(2); International 

Covenant on Economic, Social and Cultural Rights, art 2; Committee on Economic 

Social and Cultural Rights 1990, para. 2). At a minimum, this involves immediately 

examining ‘current laws, practices and procedures to ensure that they do not conflict 

                                            
1 For further discussion on participation of persons (including children) with disabilities see CRPD Committee, 
General Comment No.7 2018 on the participation of persons with disabilities, including children with disabilities, 
through their representative organizations, in the implementation and monitoring of the Convention (Advanced 
Unedited Version, 21 September 2018). 
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with the obligations under Article 24’ (Kanter 2019, p. 37). The CRPD Committee 

clearly stated that these obligations are ‘not compatible with sustaining two systems 

of education: a mainstream education system and a special/segregated education 

system.’ (2016, para. 40)  

 

The notion of progressive realisation also excludes retrogressive measures, and this 

principle of non-retrogression is immediately applicable (Beiter 2006, p. 572; 

Broderick and Quinlivan 2017, p. 296). In the context of the International Covenant of 

Economic, Social and Cultural Rights (ICESCR) a State cannot deliberately delay or 

halt the progressive realisation of a right ‘unless it is acting within a limitation 

permitted by the Covenant or it does so due to a lack of available resource’ (UN 

Commission on Human Rights 1987). Beiter (2006, p. 650) argues that the principle 

implicitly includes ‘deliberately reversing existing levels of realisation of a right, 

without sufficient justification’. In the context of the right to education in the ICESCR, 

this therefore ‘forbids cutbacks of standards achieved in the education system’ 

(Beiter 2006, p. 389). Any reversal of achievements requires a qualified justification, 

such as a serious economic recession. The UN Committee on the Rights of the Child 

has also stated that States are not allowed to ‘take any retrogressive steps that could 

hamper the enjoyment of economic, social and cultural rights’ (2007, para. 13).  

 

Given all human rights are indivisible, interdependent and interrelated, and the CRPD 

explicitly provides that there shall be no restriction upon or derogation from any of the 

human rights provided by other treaties (CRPD preamble para. (c), the principles 

regarding retrogressive measures put forth in in the context of ICESCR and the 

Convention on the Rights of the Child are likely to be highly instructive for the CRPD 

Committee when considering potential retrogressive measures in the context of the 

CRPD. The CRPD Committee (2016) has also specifically stated that States are 

prohibited from decreasing or reallocating funding that would have the effect of 

interfering with their requirement to provide inclusive education. Further, any 
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deliberate retrogressive measure ‘must not disproportionately target learners with 

disabilities at any level of education. They must only be a temporary measure limited 

to a period of crisis, be necessary and proportionate, not be discriminatory and 

comprise all possible measures to mitigate inequalities’ (2016, para. 40). 

 

3. Factual background  

Under Australia’s federal constitutional system, education has traditionally been a 

state and territory matter (Australian Constitution, s 107). Nevertheless, 

Commonwealth laws are increasingly relevant to education, particularly in light of 

obligations under international treaties, including the CRPD. Both the Commonwealth 

and NSW legislative and policy framework will be considered in this section.  

 

3.1 Commonwealth laws and policies 

Section 22 of the Disability Discrimination Act (1992) (Cth) (DDA) makes it unlawful 

to discriminate on the ground of disability in the context of education. This applies to 

all types of schools, nation-wide. Under the DDA, the Disability Standards for 

Education 2005 (Education Standards) were developed to provide further guidance 

around its non-discrimination and reasonable adjustment obligations. In 2013, the 

CRPD Committee, during its review of Australia, said that it was concerned that 

despite the Education Standards ‘students with disabilities continue to be placed in 

special schools and many of those who are in mainstream schools are largely 

confined to special classes or units.’ (CRPD Committee 2013, paras. 45 and 46). It 

recommended that Australia evaluate the effectiveness and implementation of the 

Education Standards (2013, para 46(b)). An update on this work was requested of 

Australia by the CRPD Committee in its recent list of issues (2018.b, para. 25). 

 

The Education Standards were formally reviewed in 2015. The review found that the 

Standards failed to ‘articulate broader aspirations of social inclusion, achievement of 

individual potential or inclusive education’ (Urbis 2015, p. ii), instead focussing on 
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minimum expectations. The report recommended that the Standards ‘affirm the 

desirability of inclusive education practices and the role of education in fostering 

social inclusion more generally’ (Urbis 2015, p. vii). The federal government agreed 

in principle to this recommendation, stating that the ‘Australian Government affirms 

that all students should be provided with an inclusive education’ (Australian 

Government, Department of Education and Training 2015, p. 5). Despite this 

affirmation, the government was silent on explicitly including a statement to that 

effect in the Education Standards. The language used by the government also 

suggests that, if it were to be included, it would not be as a right to inclusive 

education, rather as a duty on the State to provide inclusive education. To date, there 

have been no amendments to the Education Standards to effect any of the 

recommendations.  

 

A further concern that has emerged with respect to the Education Standards, in light 

of General Comments No.4 and No.6, is the definition of ‘reasonable’ as it applies to 

adjustments. The CRPD Committee has stated that ‘reasonableness’ is to be 

‘understood as the result of a contextual test that involves an analysis of the 

relevance and the effectiveness of the accommodation, and the expected goal of 

countering discrimination’ (2014, p. 28; 2016, p. 25(a)), whereas the Education 

Standards provide that ‘an adjustment is reasonable in relation to a student with a 

disability if it balances the interests of all parties affected’ (2005, para 3.4(1). The 

latter is a lower standard (which is also potentially inconsistent with the DDA itself) 

that ought to be amended to reflect the higher standard provided by the CRPD 

Committee.  

 

Beyond the Education Standards, in 2016 the Commonwealth Senate Education and 

Employment References Committee (Senate Committee) published a report titled 

‘Access to real learning: the impacts of policy, funding and culture on students with 

disability’ (the 2016 Senate Report). In the report, the Senate Committee considered 
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Australia’s obligations under Article 24 and concluded that ‘it is clear that Australia 

has obligations to ensure inclusive education is available to all children’ (2016, para. 

2.3). To meet these obligations, the Senate Committee recommended that ‘the 

government work with states, territories, experts, stakeholders, school systems, 

parents and students to establish a national strategy to improve the education of 

students with disability’ (2016, para. 5.4.1). Unfortunately, the government’s 

response to the report, in March 2017, displayed a lack of willingness and 

commitment to developing a detailed and dedicated national strategy for inclusive 

education for students with disability. 

 

3.2 NSW legislation 

Children in NSW receive primary and secondary education via government public 

schools, Catholic schools, independent schools or home schooling. The Education 

Act 1990 (NSW) (Education Act) sets out the NSW government’s obligations in 

respect of education. The core principles of the Act include that ‘every child has the 

right to receive an education’ (s 4) and ‘that it is the duty of the State to ensure that 

every child receives an education of the highest quality’ (s 4). The Act provides that a 

child is entitled to be enrolled in their local public school if the child is eligible to 

attend the school and the school can accommodate the child (s 34). It also provides 

for the ‘provision of special educational assistance to children with disabilities’ (s 6(k)) 

and that the Minister ‘may provide or arrange special or additional assistance for 

government school children with special needs, such as … children with disabilities, 

or … children with significant learning difficulties’ (ss 20(1)(a) and (b)). 

 

Students with disabilities enrolled in government schools attend regular classes in 

mainstream schools, specialist support units or classes or special schools (also 

known as schools for specific purposes). Mainstream schools have access to 

‘learning and support resources packages’ that provide schools with extra funding 

and resources for students with disabilities. Specialist support classes are available 
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for students with moderate to high learning and support needs – as defined by the 

department's disability criteria (NSW Department of Education 2017). These classes 

have fewer students and ‘special-education’ trained teachers. They are located within 

mainstream schools but comprise separate classes or units. Students attending 

specialist support classes in mainstream schools may undertake some of their 

learning in regular classes in the same school.2 Special schools on the other hand 

are stand-alone schools that support students with moderate to high support needs.3. 

Catholic and independent schools follow a similar model, however over 70% of 

students with disabilities in NSW are educated in public schools. (NSW Committee 

2017, see paras. 1.5, 1.10-1.17). 

 

Support units or classes that sit within mainstream schools and schools for specific 

purposes are properly characterised as segregation within the meaning of General 

Comment No.4, in that they deliver education to students with disability in ‘separate 

environments designed or used to respond to a particular impairment or to various 

impairments, in isolation from students without disabilities.’4 The fact that some 

students with disabilities enrolled in specialist support units or classes may also 

attend regular classes at the same school, does not alter the characterisation of 

those settings as segregated education.  

 

NSW’s anti-discrimination laws, like the DDA, make it unlawful to discriminate on the 

ground of disability, generally and in respect of education (Anti-Discrimination 1977 

(NSW) s 49L). However, NSW’s anti-discrimination laws only apply to government 

schools.  

 

 

                                            
2	Ibid.	
3	https://education.nsw.gov.au/teaching-and-learning/disability-learning-and-support/programs-and-
services/special-schools-ssps	
4		
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3.3 NSW’s recent inquiry into the education of students with disabilities 

In August 2016, the NSW Committee was asked to ‘inquire into and report on the 

provision of education to students with a disability or special needs’ (NSW Committee 

2017, p. vii) in primary and secondary schools in NSW. The NSW Committee started 

its inquiry by examining the cultural context around the education of students with 

disabilities in NSW, including the model of inclusion adopted in NSW’s education 

policy. Inclusive education was defined by the NSW Committee as: 

‘… the philosophy of embracing human diversity and valuing and supporting 

the full participation of all students as equal members of an educational 

community. … students with disabilities and special needs should not only be 

enrolled in a mainstream setting but that education environments and teaching 

strategies should be designed to include and benefit all students’ (2017, para. 

2.5). 

 

The NSW Committee also affirmed ‘the fundamental premise that every child is equal 

and every child in [NSW], regardless of their academic ability, special needs or 

material circumstances, is entitled to a non-discriminatory, inclusive and world-class 

education in a [NSW] school’ (2017, para. 2.20).  

 

The Committee then went on to consider the ‘lived reality’ and noted that despite 

strong commitment to an inclusive educational experience there was a ‘stark 

contrast’ between the rhetoric of inclusion and the lived experience of students with 

disabilities (2017, paras. 2.25 and 2.114). This disparity, they said, manifested itself 

in allegations of ill-treatment and abuse, inconsistencies in the quality of education, 

and insufficient resources and supports (2017, paras. 2.21-2.80, 2.100-2.113). The 

Committee contended that this highlighted the ‘urgent need to align policy with 

practice, and … that a deep cultural change [was] necessary if students with 

disabilities and special needs [were] to be provided with quality, personalised, 

inclusive education’ (2017, para. 2.120).  
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The precise nature of this cultural change was not explored in-depth. However, the 

NSW Committee appears to suggest that it must include changing how inclusive 

education is conceptualised within NSW’s education policy. The NSW Committee 

said that whilst they supported the inclusion of students with disabilities in 

mainstream settings, they believed ‘there is a place for special settings that can 

provide targeted support to students who need it’ (2017, para. 2.118). The 

Committee went on to state that they did not believe that ‘a policy of inclusion and the 

presence of segregated settings represent mutually exclusive ideals, and … that it is 

the quality of instruction rather than simply the setting in which it is delivered that is 

most important’ (2017, para. 2.118).    

 

To this end, the Committee recommended that:  

(a) the NSW government ‘formalise a presumption applicable to all [NSW] 

schools that a child is to be educated in an inclusive mainstream setting, 

unless there are compelling individual reasons for other arrangements’ 

(2017, p. xi and 41); and  

(b) the NSW Department of Education ‘increase support classes in 

mainstream schools to adequately meet student needs.’ (2017, p. xii and 

97). 

 

The NSW Government responded to the Committee’s report in March 2018, offering 

its support for the vast majority of the recommendations. In response to 

recommendation (a), the government supported in principle the recommendation, but 

appear to suggests that the need to formalise the recommended presumption was 

not necessary nor compatible with its legislative powers (2018, p.1). In response to 

recommendation (b) the government stated that: 
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‘Support class establishments will increase in 2018 at a greater rate than 

general enrolment growth, consistent with trends in recent years. The trend 

since 2012 is for the majority of new support classes to be established in 

mainstream schools’ (2018, p. 3). 

 

In early 2019, the NSW Government released its Disability Strategy described as the 

NSW Department of Education's ‘blueprint for providing students with disability with 

an education system that meets their needs.’ The Strategy affirms the NSW 

Department of Education’s commitment to act on the recommendations of the NSW 

Committee and reflects many of the same positions evident in the Committee’s report 

and the NSW Government's response to it. It lacks a solid human rights framing (with 

no reference to the CRPD or General Comment No.4) and is grounded in the same 

flawed conceptualisation of inclusive education as compatible with the continuation of 

segregated settings. Proposed reforms are intended to be delivered within 

‘mainstream schools and specialist settings’ and there is no suggestion that this 

‘dual’ systemic architecture should be revisited or reformed or that the NSW 

Government intends to depart from its commitment to increase segregated support 

classes.  

  

It is also worth noting that while the Disability Strategy acknowledges that ‘people 

with disability have the same human rights as everyone else including the right to 

participate in and contribute to social and economic life’, this carefully worded 

statement does not expressly recognise the right to an inclusive education itself as a 

fundamental human right; rather it only goes so far as recognising that ‘education has 

a fundamental role to play in supporting these rights’.   

 

4. Analysis of the NSW policy    

Overall, the sentiment and intention of the NSW Committee’s report – to advance the 

educational experience of students with a disability in NSW – is in line with the core 
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purpose of Article 24. The way inclusive education is initially described by the NSW 

Committee, and its affirmation of the fundamental entitlement of all students to a 

‘non-discriminatory, inclusive and world-class education in a [NSW] school’ (2017, 

para. 2.20), are also consistent with Article 24. Unfortunately, it is at this point where 

the consistency comes to an end. Two of the NSW Committee’s recommendations, 

which are inconsistent with Article 24, and the NSW Government’s response to these 

recommendations, will be explored below.  

 

4.1 Proposed presumption in favour of inclusive education  

It appears that the NSW government will not adopt the NSW Committee’s 

recommendation to formalise the presumption it outlined. This is welcome, as 

including such a presumption and its inbuilt exception (of ‘unless there are 

compelling individual reasons’) is not compatible with Article 24. This is because the 

rider would imbed a binary classification and work to ‘continue the assumption that 

there are and always will be students with disability that cannot be accommodated in 

an inclusive local neighbourhood school’ (Kayess and Green 2016, p. 59). This then 

provides a basis for the persistence and growth of segregated educational settings. 

 

The incompatibility of the presumption with Article 24, however, was not the reason 

why the NSW Government appears disinclined to legislate it. Rather, it was because 

they believed that: (a) the provision in the Education Act for every student to seek 

enrolment at their local public school was sufficient; and; (b) the Education Act does 

not give it powers to require non-government schools to provide inclusive education, 

rather it is the federal DDA and Education Standards which are applicable. This 

second reason is correct, and therefore it must be the federal government that 

amends the DDA and Education Standards to adequately implement Article 24 in the 

context of Catholic schools and independent schools (this is discussed further 

below). However, this does not prevent the NSW government from amending the 

Education Act to state that inclusive education is a right for students in NSW public 
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schools. The Act could also be amended to provide students with a right to enrolment 

at their local school, rather than a right to seek enrolment, which can be denied by 

the school if they deem that their school is not ‘the most appropriate setting’ for a 

student with a disability. Accordingly, reason (a) above is incorrect. The current 

provisions are not sufficient and need to be addressed. 

 

4.2 Segregated settings and the increase in support classes   

The NSW Committee’s conclusion that segregated settings and a policy of inclusion 

are not ‘mutually exclusive ideals’ (2017, para. 2.118) is concerning. It is at odds with 

its own definition of inclusive education, as well as the CRPD Committee’s guidance. 

As discussed above in section 2.2, the CRPD Committee consider segregation to be 

discrimination and incompatible with States’ obligations to ensure an inclusive 

education system. Accordingly, segregated school settings violate the NSW 

Committee’s own ‘fundamental premise’ of an entitlement of all students to a non-

discriminatory, inclusive and quality education – segregation is discriminatory, 

exclusive and usually entails a lower quality of education.5  

 

As discussed above, in response to the NSW Committee’s recommendation, the 

NSW government stated that ‘support class establishments’ will increase in 2018 at 

‘a greater rate than general enrolment growth’ (2018, p. 3). Therefore, the number of 

support classes will increase, both in number and as a percentage of enrolled 

students. The government also stated that the ‘trend since 2010 is for the majority of 

new support classes to be established in mainstream schools’ (2018, p.3). This 

carefully drafted wording does not represent a commitment by the NSW government 

to ensure that the new support classes are in fact located within mainstream schools. 

In any event, the support classes contemplated in the Report and by the NSW 

government in its response, are specialist support classes for students meeting the 

                                            
5 For a review of the evidence in this respect see: Hehir and others (2016), European Agency for Special Needs 
and Inclusive Education (2018) and Jackson (2008).  
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department's disability criteria; children with disabilities are placed into separate 

classrooms, on the basis of impairments, with students at best being integrated into 

the mainstream schooling for only a portion of their education. Based on General 

Comment No.4, these support classes amount to segregation. Therefore, given the 

noted absence of any commitment to decrease enrolments in special schools, the 

NSW government’s plans to increase support classes represents a policy decision to 

increase the provision of segregated education to students with disability in the NSW 

education system. This is problematic for two key reasons.  

 

First, the commitment to maintaining a segregated school system is not compatible 

with the duty of non-discrimination in education, a minimum core obligation of Article 

24 which is immediately realisable. It is also not compatible with progressively 

realising the requirements of the article. It reflects a continuation of a policy 

architecture in NSW that is not based on a default position of inclusive education. 

This does not represent moving as expeditiously and effectively as possible towards 

the full realisation of Article 24. 

 

Further, the plan to increase segregated support classes is an unjustified 

retrogressive measure. It is a deliberate policy decision that is designed to reverse 

the progress made towards realising an inclusive education system in NSW. It 

directly targets learners with disabilities and diverts funding and resources away from 

inclusive education measures; where funds could be used to support students with 

disabilities in regular classes, they will now be deployed to deliver a greater level of 

segregated education to those students in support classes. This decision has not 

been justified on the basis of limited resources or an economic crisis and it is not 

intended to be temporary. Rather, it has been justified on a misconception of 

inclusive education itself and on a skewed understanding of student ‘needs’. There 

was no in-depth exploration by the NSW Committee of what was behind the 

supposed ‘need’ or ‘demand’ for segregated support classes. Rather, it appears they 
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implicitly assumed that it was the students’ impairments which led to this need. They 

failed to consider the complex structural factors behind such demand, including 

discriminatory gate-keeping, poor practices and denial of reasonable 

accommodation, lack of training and support for teachers, and school culture. These 

factors are the result of inadequate implementation of inclusive education policies, 

rather than inherent student requirements because of their impairments.   

It is worth contrasting the policy discourse advanced by the NSW Government, with 

the recent ‘Inclusive Education Policy’ released by the Queensland Government’s 

Department of Education which adopted the core concepts outlined in General 

Comment No.4, and, significantly, its definition of ‘segregation’ (2018). In this regard, 

the Queensland policy’s adoption of the human rights framework for inclusive 

education represents important progress in Australia’s education policy context and 

discourse, although it is too early to assess its implementation.6   

 

5. Action required at the federal level   

Australia is obliged under the CRPD to ensure that Article 24 is implemented, without 

limitations or exceptions, in all parts of the country (CRPD art 4(5); CRPD Committee 

2016, para. 62). The Australian government ratified the CRPD (like other 

international treaties) pursuant to its external affairs power (Australian Constitution, s 

51(xxix), which gives the government power to codify or enforce international 

treaties, even if the subject matter pertains to areas of state competency under the 

Australian Constitution, such as education (see Commonwealth v Tasmania (1983) 

46 ALR 625). Australia’s international obligations in respect of education also 

extends to the provision of education in private institutions, such as Catholic and 

independent schools (CRPD Committee 2016, para. 76). 

                                            
6 In particular, it remains to be seen whether the Queensland Government is prepared to revisit law 
and policy that has the potential to undermine its efforts to improve outcomes for students with 
disabilities, such as its 2013 “Minister’s Policy – Criteria to decide a person is a ‘person with a 
disability’ for the purpose of enrolment in state special schools” or its legislative and policy reforms 
relating to suspensions and exclusions, which, in accordance with 2018 research, disproportionately 
adversely impact children with disabilities, Indigenous children and children in out-of-home care. For 
more information see Graham (2018).  
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Applying the legal analysis in section 2, the Australian federal government is required 

to immediately amend the DDA and Education Standards, or introduce other 

legislative instruments, to provide that segregated educational settings are 

discriminatory and to immediately begin taking steps to cease providing or supporting 

segregated schooling. The legislative framework should also provide children with a 

substantive right to inclusive education (CRPD Committee 2016 para. 63(c)). These 

amendments or new provisions should be supplemented by appropriate transitionary 

mechanisms for students in current segregated schools and classes.  

 

The Australian government has been on notice since 2013 that the CRPD Committee 

recommended that it amend the Education Standards to address the continuation of 

segregated education (CRPD Committee 2013). The failure to do so, including by not 

acting upon the recommendations made following its commissioned review of the 

Education Standards, is likely to draw further criticism from the CRPD Committee in 

2019 when Australia is next before the CRPD Committee in the middle of 2019.7  

 

The federal government is also required to immediately begin developing a 

‘comprehensive and coordinated legislative and policy framework for inclusive 

education’ (CRPD Committee 2016, para. 63). This should be developed in 

conjunction with Disabled Persons Organisations, with intersectoral and state and 

territory level buy-in and commitment. This is necessary to ensure that the Education 

Standards and the educational rights of students with disabilities are not undermined 

by state and territory policies. A national policy framework must clearly define 

inclusive education and recognise that it is a ‘process that needs permanent efforts to 

adapt the general education system to disabled children’ (De Beco 2016, p.40). This 

                                            
7 Australia has also been criticised by others UN Committee’s in respect of its progress in realizing the right to 
inclusive education. See United Nations Committee on the Rights of the Child, Consideration of Reports 
Submitted by States Parties under article 44 of the Convention, Concluding observations: Australia, 
CRC/C/15/Add.268 (20 October 2005), para 61; CESCR, Concluding observations on the fifth periodic report of 
Australia, E/C.12/AUS/CO/5 (11 July 2017), para 56. 
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therefore necessitates ongoing commitment by all levels of government and 

dedicated, ring-fenced funding, timeframes, measurable goals/targets and monitoring 

mechanisms. The 2016 Senate Report offers a useful starting point. However further, 

more up-to-date work is needed as the Senate Report was developed prior to the 

publication of General Comments No.4 and No.6.  

 

6. Conclusion  

Throughout its report, the NSW Committee spoke of the need for a deep cultural 

change if students with disabilities were to receive an inclusive education. It is 

ultimately up to the Australian federal government to drive this systemic and cultural 

change required to realise inclusive education across Australia. This requires strong 

national legislation, guidance and coordinated policy reform.  

 

It has been the lack of strong national framework which has provided space for NSW 

Government to commit to measures that are not only inconsistent with Article 24, but 

also amount to an impermissible retrogression under the CRPD. It has also led to 

concerning jurisdictional divergences. The time is now for the Australian government 

to step-up and ensure that schools in NSW and throughout the country are beacons 

in their communities for inclusion.  
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